On 22 February 1991
Portugal submitted an application to the International Court of Justice (ICJ) instituting proceedings against the Commonwealth of Australia. Portugal was acting on behalf of, and in the interest of, the people of East Timor in bringing the claim, while simultaneously defending its own interests. In 1989 Australia concluded an agreement with Indonesia concerning the delimitation and the exploitation of the continental shelf of East Timor. According to the Portuguese application Australia, inter alia, thereby infringed the right of the people of East Timor to self-determination.
A brief examination of the events involving East Timor in the 1970s is necessary before the Portuguese application can be considered.
n. Issues Relating to the Right of East Timor to Selfdetermination
2. Timor is an island in the eastern part of the archipelago of Nusatengatta, between the Indian and Pacific Oceans. The western part of the island has been Indonesian since 1954. The territory of East Timor includes the island of Ataiiro, the islet of Jaco and the enclave of O6-Cusse. East Timor has a surface of 18,899 square kilometres and in 1974 its population was estimated at 653,211. East Timor has been under Portuguese administration since 1586. It became a Portuguese overseas province in 1896 and its status as such was confirmed by Portugal in 1926.
From the UN General Assembly Resolution 1542(XV) of 1960 onwards, East Timor has been classed as a non-self-governing territory. The process of decolonization of East Timor began in May 1974. After the change of its political Mark Clara Maffei regime, Portugal recognized the right of the East Timorese people to selfdetermination by a constitutional law and by a memorandum to die SecretaryGeneral of the United Nations. In July 1975 Portugal reaffirmed me right of the people of East Timor to self-determination by another constitutional law. Portugal then delegated the decision on the political future of the territory to a People's Assembly, which was to be elected in October 1976 by universal, secret and direct suffrage.
At that moment the people of East Timor had three different options for die exercise of their right: independence, integration into Portugal, or integration into Indonesia.
On 28 November 1975 an East Timor liberation movement, FRETILIN (Frente Revolucionaria de Timor-Leste Independente), issued a declaration of its intention to proclaim unilaterally the independence of the territory as the Democratic Republic of East Timor. Two days later two odier political organizations, MAG (Anti-Communist Movement) and APODETI (Associacao Popular Democratica Timorense), 1 proclaimed the integration of East Timor into Indonesia on behalf of the people of Portuguese Timor. Portugal did 'not accept claims of independence or of integration into third States that were not in accordance with the fundamental principle of the Portuguese decolonization process -namely that of ensuring respect of the wishes of the people for the exercise of their right to self-determination, taking into account die specific circumstances of each territory'. 2 On 7 December 1975 Indonesia invaded the territory of East Timor by armed force and occupied it Immediately Portugal brought the matter before the United Nations General Assembly and the Security Council. 3 On that occasion many States condemned the Indonesian intervention. 3. In its application to the ICJ, Portugal maintains that the right to selfdetermination of the people of East Timor is 'opposable' to Australia. This is based on the assumption that the East Timorese people have not yet actually exercised their right to self-determination, contrary to affirmations which have been made on several occasions both by Indonesia and by the political parties of East Timor.
As a matter of fact, in the East Timor case, there seem to be-too many parties claiming to act on behalf of the East Timorese people and too many interpretations of self-determination. All the political parties of East Timor, when proclaiming independence or integration into Indonesia, asserted that they represented the people. Even Indonesia justified its armed intervention in East Timor by maintaining that it was in response to a request from the parties which favoured integration, and which represented the majority of the people. Portugal too in its application to the ICJ declared that Portugal 'alone is legally empowered to represent the people of East Timor until its self-determination'. All these claims concerning the capacity of representing the people and, consequently of exercising the right to self-determination on their behalf, clearly have a very strong political nature. The following remarks make no attempt to take sides with regard to an essentially political question. Their aim is merely to deal with some aspects of the problem from the legal point of view.
4. As far as the capacity of representing the people is concerned, how far the aforesaid parties may be considered to be representative is very much open to question. Each political party certainly represents some of the people, but it is highly unlikely that any of them may be considered to represent all the people of East Timor. Some references are more specific. FRETILIN was heard several times by the General Assembly before the resolutions were passed, and it is also mentioned by name in the texts. 6 This would suggest that, inter alia, this party had a certain degree of control in the territory. It is worth noting that in assist the people of the territory. One of these relief organizations was the International Committee of the Red Cross (para. 7). However, according to die Working Paper prepared by the UN Secretariat concerning East Timor, 7 FRETILIN'S resistance was declining. This has been imputed both to Indonesian military force and to lack of arms, ammunition and medical supplies.
The representative value of die Provisional Government of East Timor and the Regional Popular Assembly appointed by it is likewise highly debatable. In particular, the Assembly did not respect the principle of direct consultation of the-population. 8 Moreover, the Assembly approved the motion for integration into Indonesia without a sufficient number of impartial witnesses. Indonesia itself, before deciding to annex East Timor, preferred to send a mission to the territory to verify once more the real wishes of the population. East Timor was annexed only after the mission had provided Indonesia with a positive report It is not clear, however, how the mission carried out its work and whether the people really had the chance to express their will.
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In the UN context Portugal, as the administering power of East Timor, 10 appears to be the only party qualified to take action to promote the exercise of the people's right to self-determination. 11 Obviously this does not imply that Portugal has die right to exercise self-determination. It has already been said that Portugal will represent the East Timorese people only until die latter exercise their right to self-determination. In other words, Portugal will be in no position to represent East Timor once the people of East Timor exercise that right
The UN resolutions refer to Portugal as the administering power of East Timor. It is worth recalling, however, that die United Nations censured the behaviour of Portugal and its servants in East Timor namely the Governor, civilian personnel and the military as they abandoned East Timor at the end of August 1975. In its Resolution 384 (1975) die Security Council expressed regret that the Government of Portugal had not discharged fully its responsibilities as administering power in the territory under Chapter XI of the United Nations Charter.
It is true that there has been no physical Portuguese presence in East Timor since August 1975. However, Portugal did insist on its capacity as administering power. In uiis capacity it has accordingly carried on several activities consisting in diplomatic initiatives and in efforts to solve the problem of East Timor with the assistance of the Finally, it is worth recalling that it is debatable whether die animus dtrtlinquendi, which is necessary to relinquish sovereignty over a territory, is also necessary for the relinquishment of administration of a non-self-governing territory.^ In any case Portugal's activity could be considered as proof of its lack of animus derelinquendi with regard to East Timor. assistance and under the supervision of the United Nations. This means that there exists 'an integration into Indonesia' which does not constitute per se the exercise of the right to self-determination, but which is more simply a means for allowing that exercise in a peaceful and orderly fashion.
The East
17 From this interpretation it would follow that in the case of East Timor three acts concerning integration exist The first is the proclamation of MAC of 30 November 1975; the second is the motion for integration approved by the Regional Popular Assembly on 31 May 1976; the third is the effective integration decided by Indonesia in July 1976. The legal qualification of the second and the third acts is fairly simple. However, as far as the first is concerned, it is not clear how it was possible to proclaim unilaterally the integration into a State without the consent of that State. 18 Nor is it clear what the legal meaning of such a proclamation maybe.
7. Any examination concerning the effective exercise of the right to selfdetermination by the people of East Timor cannot disregard the effects of the Indonesian intervention and subsequent presence in the territory on such an exercise. MAC and Indonesia seem to agree that the intervention was necessary in order to create adequate conditions for an orderly exercise of the right to self-determination. 19 However, can a political party, which does not represent all the people and which has not been elected by the people, have the right to ask for the intervention of a foreign country? 20 In other words, the MAC's request does not appear to be sufficient to make the armed intervention lawful. It does in fact appear that the Indonesian intervention assured the success of the political parties favouring integration rather than the free exercise of the right to self-determination. It may even be possible to admit that the mission sent to East Timor by Indonesia represented a sort of popular consultation, in other words a means to exercise the right to self-determination. It is however strongly questionable that the people were in the condition to freely express their will. The most distinctive feature of the right to self-determination is the fact that it has to reflect the wishes of the people freely expressed. It appears that in the case of East Timor the people could not exercise such a right, as the Indonesian presence and the support given to the anti-communist coalition probably distorted the results of the consultation. 
